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QUESTIONS PRESENTED 


1. Whether the failure of trial counsel to present documentary 
evidence contradicting the lone Government witness’ stale 
identification of Appellant constituted ineffectiveness of 


counsel which denied Appellant a fair trial? 


| 
Whether the Court erred in denying Appellant's: pre-trial 
motion to dismiss the indictment on the ground of illegal 


| 
arrest and on the ground that the indictment was predicated 


entirely on evidence which was illegally obtained? 
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No. 15,649 


HARRY C, WILLIAMS, 
Appellant 
v. 
UNITED STATES OF AMERICA, 


Appellee 


BRIEF FOR APPELLANT 


Jurisdictional Statement 


This is an appeal from a final judgment of the United States 
District Court fer the District of Columbia. Jurisdiction of this cause 
is had by this Court, pursuant to Title 28, Sec. 1291, United States Code, 
as amended. Leave to prosecute this appeal in forma pauperis was granted 


by order of this Court dated and filed on February 19, 1960. 


Statement of the Case 
Harry C. Williams (Appellant) was charged with housebreaking 
and larceny by indictment filed July 18, 1955 and upon arraignment pleaded 
not guilty thereto (S.A. = On December 8, 1955, Appellant was tried and 


convicted and, thereafter, on December 23, 1955, Appellant was sentenced 


to serve a term of imprisonment of from 3 to 10 years (S.A. 3-5). An 


2/ On prior appeal in Case No. 13,119 a joint appendix was prepared, which 
has been incorporated herein to avoid unnecessary printing costs. The 
former joint appendix is hereinafter referred to as "S.A." meaning sup- 
plemental appendix. The new joint appendix will be referred to as "J.A." 


re 
appeal was not perfected until June 18, 1958, and) thereafter, in an Opinion 


issued January 29, 1959, this Court reversed and temanded the case to the 


District Court because of the use in the trial of evidence obtained by an 
illegal search. Williams v. U.sS., loSv.s. App. D.c. 41, 263 F. 2d 487 
(1959). On May 7, 1959, a new trial was held on the seme indictment and 
Appellant was convicted of housebreaking and larceny (S.A, 157 )- On 
June 5, 1959, Appellant was sentenced to serve a term of from 2 to 6-1/2 


3/ | 
years (J.a. /6 ). 


| 

On June 15, 1959, Appellant filed a Motion for Leave to Appeal 
in Forma Pauperis with the District Court and such] motion was denied on 
June 23, 1959 (3.4./6-/7 ). Thereafter, on July 23, 1959, Appellant 
filed a Petition for Reconsideration of the above Motion, which was denied 
by the District Court on August 6, 1959 (g.alB-al ). On September ll, 


1959, Appellant fiied the instant Petition for Leave to Appeal in Forma 


| 
Pauperis with this Couzt, which, 2s nentioned above, was granted on Feb- 


ruary 19, 1960. 


The Government's Case 

The Government's case rested entirely on the testimony of one 
witness -- the complainant, Doctor Samel M. Becker. His testimony was 
that at about 4:50 a.m. on May 21, 1955, he was awakened by some noises 
in the house (J.A. 6 ). He went into the hallway leading off his bed- 
room where he saw a man who turned and ran out of the house (J.A. G-7 >) 


The complainant ran down the stairway and finally out of the house, where 


a | 


2/ The reasons for the long delay in perfecting the appeal are fully set 
forth in the Memorandum in Support of Petition for Leave to Prosecute 
Appeal in Forma Pauperis in Misc. No. 994. 


3/ It is noteworthy that the second sentence places Appellant in a worse 
position than he was under the original sentence. From the time of the 
first sentence to the second sentence, Appellant had served approximately 
3-1/2 years in prison. The original sentence would have expired on De- 
cember 22, 1965, and with time off for good behavior the sentence would 
have expired September 9, 1962. The present sentence will expire Decem- 
ber 4, 1965, and with good behavior the sentence will expire March 20, 
1964. Thus, the Appellant was given no credit for the time off earned 
for good behavior during the 3-1/2 years of imprisonment, pending his 
appeal and new trial. The Appellant had earned approximately 400 days 
off for good behavior, which he lost because of the second sentence. 


Ss 


he saw a car pulling away in haste (J.A. 7-8 ). The complainant then 
$135.00 
re-entered his home! and discovered that his wallet, containing some 9t30700 
was missing (J.A. 3-9 ).- He was asked by the Prosecutor whether the man 
he saw was in court) (J.A. g ). The witness answered in the affirma- 
tive and identified the Appellant (J.A. 3 ). This identification was 
made almost 4 years after the date of the offense. No evidence was pre- 
sented as to whether there had been an identification at any time in the 
approximate 4-year interval. The Government's case rested on this and 
nothing more. 
The lone Government witness was not cross-examined by Defense 
Counsel, nor was any evidence presented on Appellant's behalf. Thus, the 
case went to the jury on the basis of the testimony of the complainant wit- 
ness that the Appellant was the man he had seen in his house almost 4 years 
prior thereto. 
The flimsiness of the Government's case is evidenced by the fact 
that, after the jury retired for their verdict, they sent a communication 
4/ 

to the Court wherein they stated (J.A. |¢{  ): 

"The jury finds unanimously that the facts we have been given 

could be supplemented. We would like to know how the defendant 

was apprehended, and what evidence was used for his indictment 

other than Dr. Becker's identification. When did Dr. Becker 

first identify the defendant?" 


After denying the jury's request, the Court instructed the jury to return 


y — 
to the jury room for further deliberations (J.A.[4-/9 ). 


It is clear that any evidence which would have discredited the 
complainant's identification of the Appellant would have seriously damaged 
the Government's case. Our own investigation has established: that there 
was documentary evidence available at the time of the trial which seriously 
contradicts complainant's testimony. Appellant requested his trial counsel 


to obtain such evidence but he failed to do so. 


4/ Unless otherwise indicated, emphasis is supplied throughout this brief. 


| 
The evidence referred to is the investigation report, on file 


| 
with the Sixth Precinct of the Metropolitan Police Department, which was 


written by Policeman Private Murphy within a few hours following the of- 


I 
fense, after interviewing the complainant the same morning the offense 
5/ iF 
occurred. His report was as follows: 


"12:05 Saturday, May 21, 1955. 


| 

Dr. Samuel Maurice Becker, W.M. 49 yrs., 5713 16th St., N.W. 
Ph. Ta. 9-8390 Reports that about 5:00 A.M. Saturday May 21, 
1955 while asleep in bedroom second floor "Front! of the above 
address He was awenken by a noise and Saw a shadow descending 
on stairway. He Hollered at same and immediately gave chase. 
Stated that he saw a black sedan Parked on the northside of 
Montague St. headed east in the 1400 blocked Pull away from 
curb with no Lights and Drive east toward 14th St. no farther 
discription of man or auto. Missing from his pants on chair 
Front bedroom second Floor a mans brown alligator Wallet con- 
taining ebout $130.00 in bills of various denominations, D.C. 
Operator Permit #102549 and misceilious cards and Paper also 
missing from, coat on chair rear dinning room first floor a 
bunch of Keys to house, narcarotic cabin and auto. Same time 
and place Judith Becker, W. Fea. 15 yrs. Reports missing from 
Dresser rear. Dining room first floor her lady's Blue leather 
wallet containing about $10.00 in bills of various Denomina- 
tions D.C. Operator Permit #946,371, Pictures and Personal 
cards. Entrance apparently gained by unlocked door rear, of 
Den, First floor. 


/s/ Pvt Joseph ?. Murphy 


30 
Pvt. Titus, Identification Br. notified at are MY 
In view of the fact that the report states that Dr. Becker saw 


only a "shadow" of a man and that no further description of the offender 


was given, there can be little question that if the Feport had been pre- 
| 


sented in evidence it would have been fatal to the Government's case. This 


conclusion seems inescapable in view of the doubts expressed by the jury 


| 
concerning the testimony of the identifying witness. | 


The Factual Basis for 
Dismissing the Indictment 


| 
Prior to his trial, Appellant submitted a motion to dismiss the 
| 


indictment on the ground of illegai arrest and on the ground that the 


5/ The original report is in Private Murphy's handwriting and the above 
copy includes misspellings and grammatical errors) appearing in the 
original. The emphasis is supplied. 


indictment was predicated on evidence which had been illegally obtained 
(J.A. yoo ). The motion was denied. The factual background of the 
arrest, set forth below, appears in the transcript of the first trial. 
‘ On the morning of May 21, 1955, five days prior to the arrest 
here in question, the police arrived at the complainant's home to investi- 
gate the complaint of housebreaking and larceny (S.A. 16). The police 
investigation report, quoted above, indicates that the complainant told 
the investigating officers that he "saw a shadow" descending the stair- 
way and that he could give no further description of the offender. The 
testimony of the complainant and of one of the investigating officers 
given at the first trial conflicts with the investigation report. The 
complainant's testimony at the first trial indicates that he was unable 
to give the police officers a specific description of the offender, but 
when asked what description he gave the police, he stated, "I gave his 
general height and build" (S.A. 14). The investigating Vie 
that the complainant gave a general description of the offender's height 
(S.A. 19). The officer further testified that while searching the prem- 
ises he "found a gray button on the back porch" of the complainant's 
home (S.A. 16). 

Five days later, on the morning of May 26, 1955, the police, 
without a warrant for arrest or search, went to Appellant's home, appar- 
ently because he had a prior record for housebreaking (S.A. 17). The 
Appellant's sister admitted the police into the apartment (S.A. 17, 20-1). 
While in the apartment, the police conducted a search in which they claim 


they matched the button found at the complainant's home with a gray suit, 


with a button missing, in Appellant's closet (S.A. 18). In Williams v. 


a 
u.s.,/OS U.S. App. D.C. 4f, 263 F. 2d 487 (1959) this Court held such 


search to be unlawful. 


6/ The officer who testified at the first trial was not the same officer 
who wrote the aforementioned report. The officer who wrote the report 
was apparently the first to arrive at the complainant's home (S.A. 16). 


Later that same day, at about 3:30 in the | afternoon, the Appel- 
lant was arrested (S.A. 22). Detective Slattery of the Metropolitan Police 
Department testified that after Appellant was arrested, he [Slattery] 
showed the button to Appellant, returned with Appellant to his home but 
did not find the coat previously seen (S.A. 19). The Appellant was then 
returned to police headquarters for questioning. Somewhere between 9:30 
and 11:00 p.m., that night, the complainant came po) ieasquarcecs where he 
saw the Appellant alone in a room with one or two detectives (S.A. 14-15, 
22). He was asked if the Appellant was the man he had seen at his home 
and he answered in the affirmative (S.A. 13, 22). ie was not until the 
SoThomneseey that Appellant was first presented toa United States Com- 
See 

Statutes Involved 

The pertinent statutes and rules involved in this appeal include 
the search and seizure provisions of the Fourth Anendnent to the Consti- 
tution of the United States, the due process provisions of the Fifth Amend- 
ment to the Constitution of the United States, the Assistance of Counsel 
provision of the Sixth Amendment to the Constitution of the United States 
and Rule 12 of the Federal Rules of Criminal Procedure. The pertinent 


| 
statutes and rules involved are set forth in Appendix A hereto. 


| 

Statement of Points | 
The failure of trial counsel to present available evidence 
contradicting the lone Government witness"! stale identifica- 
tion of Appellant constituted ineffectiveness of counsel 
which denied Appellant a fair trial; 
The District Court erred in denying Appellant's pre-trial 
motion to dismiss the indictment on the ground of illegal 


Z7/ The proceeding on first presentation to the United States Commissioner 
is Docket No. 120, Case No. 9940, dated May 27, 1955. 


arrest and on the ground that the indictment was predi- 


cated entirely on evidence which was illegally obtained. 


Summary of Argument 
I 

The sole evidence upon which the Appellant was convicted was the 
complainant's identification of Appellant in court almost four years after 
the offense occurred. The posture of the Government's case was such that 
any evidence which could have contradicted complainant's identification of 
Appellant would have been fatal to the Government's case. 

Although requested to do so, counsel did not check the police 
investigation report to see if it would be helpful to Appellant's defense. 
Such report, written within hours after the offense occurred, stated that 
the complainant saw only a shadow of a man and could give no further 
description. The report was vital to Appellant's defense, and the failure 
of counsel to obtain such report and present it as evidence denied Appel- 


lant a fair trial. 


IL 
The Court) erred in denying Appellant's pre-trial motion to dis- 


miss the indictment|/on the ground of illegal arrest and on the ground that 


the indictment was predicated solely on evidence which was illegally ob- 


tained. 

On the prior appeal, this Court held that the search of Appel- 
lant's home was clearly illegal. Following such unlawful search, the 
Appellant was illegally arrested and while being illegally detained after 
such arrest, the Appellant was identified at police headquarters by the 
complainant. The evidence obtained during the illegal search and detention 
was clearly in violation of Appellant's constitutional rights and cannot 
be a valid basis for returning an indictment. The indictment must be 
sustained on evidence which was not illegally obtained and there was no 
such evidence which could connect Appellant with the offense that had oc- 


curred, 


Additionally, the courts have indicated that an illegal arrest 


| 
may be challenged by a pre-trial motion to dismiss the indictment. The 


| 
Court erred in denying Appellant's motion to challenge the indictment on 
| 


that ground. 


ARGUMENT 


I 


and Present Evidence Vital to the Appellant's 
Defense Denied Appellant a Fair Trial 


This is not a case where for reasons of strategy or tactics 
counsel chose not to present certain evidence. our discussions with 
counsel indicate that he simply never checked the police report to see 
if it would be helpful to the Appellant's Geterse ceanice the fact that 
Appellant had expressly requested him to do so. Thus, vital evidence 
on Appellant's behalf was overlooked. 
| 

The irony of the situation is that counsel is the same counsel 
who represented the Appellant on his prior appeal, and in a Memorandum 
which he prepared on behalf of the Appellant, he stated that previous 


trial counsel may have been ineffective in having failed to obtain the 
8/ 


above investigation report after having been asked to do so by Appellant. 
The importance of the police report to the Appellant's defense 
cannot be overemphasized. The Government's case rested entirely on the 


| 
identification of the Appellant by the complainant almost 4 years after 


the offense. Yet, the police report, written within a few hours after 
the offense occurred, states that the complainant saw only a "shadow" of 
a man and that he could give no further description of the offender. It 
should be noted that while the report carefully states that the complainant 
was a white male ("W.M.") and the complainant's daughter a white female 
("W.Fea."), not the slightest description of this type is given of the 

| 
8/ See pp. 12-15 of Memorandum in Support of Motion for Rehearing for 


Leave to Prosecute Appeal in Forma Pauperis in Case No. 13,119. 


3/ 
offender. The jury's request for additional information points up the 


fact that had this evidence been presented, it would have been fatal to 
the Government's case. The Appellant was clearly entitled to have the 
jury weigh the complainant's stale identification as against the police 
report written freshly after the offense occurred. The failure of counsel 
to obtain and present such vital evidence constituted ineffectiveness 
which denied Appellant a fair trial. Jones v. Huff, 80 U.S. App. D.C. 


254, 152 F. 2d 14 (1945). 


II 


As mentioned above, on prior appeal this Court reversed and re- 
manded the prior conviction of the Appellant on the ground that evidence 
admitted at the trial had been obtained by an illegal search. Williams v. 
U.S., supra. After the case was remanded, Appellant submitted a pre-trial 
motion to dismiss the indictment on grounds that he had been illegally 


arrested and that the indictment was founded on evidence which had been 


illegally obtained (J.A. 4-5" ). The Court summarily denied the motion 
CAL EE 


As mentioned previously, the Appellant was arrested without a 


warrant at about 3:30 in the afternoon on May 26, 1955, some five days 
after the offense occurred (S.A. 22). The arrest came after the illegal 
search of the Appellant's home earlier that day (S.A. 18). After the 
arrest, the Appellant was held for questioning and late that night the 
complainant was brought to police headquarters where he identified the 
Appellant in a room with a detective or two (S.A. 19, 15, 13). Finally, 
the next day the Appellant was presented to a United States Commissioner. 
Thus, the arrest resulted from the illegal search, the detention 


resulted from the illegal arrest, and the identification at the police 


9/ The Appellant is a Negro. 


station resulted from the illegal detention. All of the evidence which 
could connect the Appellant to the offense was obtained in violation of 
Appellant's constitutional rights, and we submit that without such evidence 
there was no rational basis for an indictment and no probable cause for 
arrest. ! 


We recognize that courts have been reteerunt to go behind an 
indictment to review the character of the evidence ea which the indictment 
was returned. Costello v. United States, 350 U.S. 359, 76 S. Ct. 406 
(1956); Lawn v. United States, 355 U.S. 339, 78 S. ce. 311 (1958). But 
the courts have not gone so far as to say that an indictment may be re- 
turned solely on evidence obtained in violation of constitutional rights. 

The purpose of the grand jury investigation is to determine 
whether there is sufficient evidence upon which to inseieute a criminal 
proceeding and this obviously requires some Limitation on the type of 
evidence which may be considered. The courts have seated that an indict- 
ment will not be dismissed where evidence illegally obtained was submitted 
to the grand jury, if the indictment can be sustained by other evidence. 
U.S. v. Olney, 21 F. Supp. 281 (D.C., N.Y¥., 1938). But, where all of the 
evidence sustaining the indictment was obtained in violation of consti- 
tutional rights the courts have held the indictment invalid. United States 
v. Smith, 23 F. Supp. 528 (D.C., Mo., 1938); Bush v. U.S., 269 F. 455 (D.C., 
N.Y., 1920); United States v. Yuck Kee, 281 F. 228 (p.c. Minn., 1922); com- 
pare United States v. Lawn, 115 F. Supp. 674 (D.C. N.Y., 1953); Nanfito v. 
United States, 20 F. 2d 376 (CA 8, 1927). 

In Silverthorne Lumber Co. v. United States, 251 U.S. 385, 40 
S. Ct. 182 (1920), indictments were returned based on evidence submitted 
to the grand jury which had been obtained by an illegal search and seizure 
of the Appellant's books and records. The books and records were returned 

| 


and thereafter subpoenas were formally issued to produce the books and 


records before the grand jury. In refusing to obey the subpoena, the 


officers of the Silverthorne company were held in contempt. On review, 
the Supreme Court held that knowledge illegally obtained by the grand 
jury could not be used as a basis for issuing the subpoenas. Writing 
for the majority, Mr. Justice Holmes stated (251 U.S. 386): 

“x * * The essence of a provision forbidding the acquisition 

of evidence in a certain way is not that merely evidence so 

acquired shall not be used before the Court but that it shall 

not be used at all. * * x" 
If evidence illegally obtained cannot be used by a grand jury as a basis 
for issuing subpoenas, such evidence clearly cannot be used as the sole 
basis for returning an indictment. 

Coming to the question of whether the Court erred in failing 
to dismiss the indictment on grounds of illegal arrest, the Government 
contended, in its opposition to the petition for leave to appeal, that 
so long as no evidence connected with the arrest was presented at the 
trial, the validity of the arrest raised no question at the trial, nor 
any for appellate review. In Pon v. United States, 168 F. 2d 373 (CA 1, 
1948) the Court held that, under Rule 12(b)(2) of the Federal Rules of 
Criminal Procedure,| the failure of the Appellant to object to an illegal 


arrest by a pre-trial motion to dismiss the indictment constituted a 


MAL 
waiver of the right. If the failure to wetve a timely objection con- 


stitutes a waiver of a right, then clearly there must have been a right 
in the first instance. Hence, Pon v. U.S., supra, indicates that a pre- 
trial motion to dismiss the indictment is a proper method of challenging 
the arrest. Compare, U.S. v. Shepard, Fed. Case No. 16,273 (D.C., Mich., 
1870); U.S. v. Wells, 225 F. 320 (D.C., Tenn., 1913); U.S. v. Illig, 288 
F. 939 (D.C., Penn., 1920). 


In view of the foregoing, we respectfully submit that the Court 


erred in denying Appellant's motion to dismiss the indictment. 


CONCLUSION 
Counsel's failure to present the police report as evidence con- 
| 
tradicting the complainant's stale identification of Appellant denied 


Appellant a fair trial. Accordingly, on this ground alone, we respect- 


fully submit that a new trial should be ordered. 
The Court erred in denying Appellant's pre-trial motion to 


| 
dismiss the indictment and accordingly the conviction should be reversed 


and the indictment dismissed. 


| 
Respectfully submitted, 


Harry S. Littman 
Harold L. Talisman 
317 Wyatt Building 
Washington 5, D. C. 
| 
Attorneys for Appellant 
(Court Appointed) 


May 4, 1960. 


Appendix A 


STATUTES AND RULES INVOLVED 


"The right of the people to be secure in their persons, houses, 
papers, and effects, against unreasonable searches and seizures, shall 
not be violated, and no Warrants shall issue, but upon probable cause, 
supported by Oath or affirmation, and particularly describing the place 
to be searched, and the persons or things to be seized." 


"No person shall be held to answer for a capital, or otherwise 
infamous crime, unless on a presentment or indictment of a Grand Jury, 
except in cases arising in the land or naval forces, or in the Militia, 
when in actual service in time of War or public danger; nor shall any 
person be subject for the same offence to be twice put in jeopardy of 
life-or limb; nor shall be compelled in any criminal case to be a wit- 
ness against himself, nor be deprived of life, liberty, or property, 
without due process of law; nor shall private property be taken for pub- 
lic use, without just compensation." 


“In all criminal prosecutions, the accused shall enjoy the right 
to a speedy and public trial, by an impartial jury of the State and 
district wherein the crime shall have been committed, which district 
shall have been previously ascertained by law, and to be informed of 
the nature and cause of the accusation; to be confronted with the wit- 
nesses against him;|to have compulsory process for obtaining witnesses 
in his favor, and to have the Assistance of Counsel for his defence." 


"Rule 12. Objections 


(a) Pleadings and Motions. Pleadings in criminal proceedings 
shall be the indictment and the information, and the pleas of not 
guilty, guilty and nolo contendere. All other pleas, and demrrers 
and motions to quash are abolished, and defenses and objections 
raised before trial which heretofore could have been raised by one 
or more of them shall be raised only by motion to dismiss or to 
grant appropriate relief, as provided in these rules. 


(b) The Motion Raising Defenses and Objections. 


(1) Defenses and Objections Which May Be Raised. Any de- 
fense or objection which is capable of determination without the 
trial of the general issue may be raised before trial by motion. 


(2) Defenses and Objections Which Must Be Raised. Defenses 
and objections based on defects in the institution of the pro- 
secution or in the indictment or information other than that it 
fails to show jurisdiction in the court or to charge an offense 
may be raised only by motion before trial. The motion shall in- 
clude all such defenses and objections then available to the 
defendant. Failure to present any such defense or objection as 
herein provided constitutes a waiver thereof, but the court for 
cause shown may grant relief from the waiver. Lack of juris- 
diction or the failure of the indictment or information to charge 
an offense shall be noticed by the court at any time during the 
pendency of the proceeding. 


(3) Time of Making Motion. The motion shall be made before 
the plea is en entered, but the court may permit it to be made with- 


in a reasonable time thereafter. 


| 

(4) Hearing on Motion. A motion before trial raising de- 
fenses or objections shall be determined before trial unless the 
court orders that it be deferred for determination at the trial 
of the general issue. An issue of fact shall be tried by a jury 
if a jury trial is required under the Constitution or an act of 
Congress. All other issues of fact shall be determined by the 
court with or without a jury or on affidavits pr in such other 
manner as the court may direct. 


(5) Effect of Determination. If a moticn is determined 
adversely to the defendant he shall be permitted to plead if he 
had not previously pleaded. A plea previously entered shall 
stand. If the court grants a motion based on la defect in the 
institution of the prosecution or in the indictment or informa- 
tion, it may also order that the defendant be held in custody 
or that his bail be continued for a specified time pending the 
filing of a new indictment or information. Nothing in this rule 
shall be deemed to affect the provisions of any act of Congress 
relating to periods of limitations." 
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QUESTIONS PRESENTED 


In a case where a conviction was reversed on appeal 
because evidence obtained as a result of an illegal search 
and seizure was introduced at trial; where on a second 
trial upon the same indictment, which is valid on its face, 
the Government did not introduce evidence obtained by an 
illegal search and seizure and did not introduce any of the 
illegally obtained evidence offered in the first trial; where 
the record reflects that trial counsel at the second trial 
was the same counsel who was effective in obtaining a 
direct appeal after it had previously been dismissed and 
that counsel did in fact procure a reversal of that con- 
viction; and, where the record in the second trial reflects 
that he exercised strategy and judgment, in the opinion 
of the appellee the following questions are presented: 


1. Whether trial counsel, who represented appellant in 
his previous appeal, is guilty of ineffective assistance of 
counsel? 

2. Did the trial court err in dismissing appellant’s mo- 
tion to dismiss the indictment? 
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Unitep States or AMERICA, APPELLEE 


Appeal from the United States District Court 
for the District of Columbia 


BRIEF FOR APPELLEE 


COUNTERSTATEMENT OF THE CASE 


On July 18, 1955, a two-count indictment was filed in 
District Court against appellant, Harry C. Williams. The 
first count charged appellant with housebreaking in viola- 
tion of 22 D.C. Code § 1801; the second charged him with 
larceny committed during the housebreaking alleged in 
count one in violation of 22 D.C. Code § 2201, 2202. After 
pleading not guilty, appellant was convicted by a jury 
on December 8, 1955, as indicated, and was sentenced to 
a term of imprisonment of from three to ten years. 
Thereafter, this Court reversed the conviction and re- 
manded the case. Williams v. United States, 105 U.S. 
App. D.C. 41, 263 F.2d 487 (1959). <A new trial by jury 
was held on May 7, 1959, and appellant was again con- 


(1) 


2 


victed of housebreaking and larceny (J.A. 15). The court 
imposed a sentence of two to six and one half years im- 
prisonment (J.A. 16). This appeal followed. 

An oral pre-trial motion to dismiss the indictment on 
the ground of an illegal arrest and on the ground that the 
complainant’s identification of appellant was made dur- 
ing the course of an illegal arrest and detention was 
denied (J.A. 45). Following this ruling, trial com- 
menced. The entire testimony in the case consisted of 
the Government’s direct examination of the complainant, 
Dr. Samuel M. Becker. 

At approximately 4:50 on the morning of May 21, 1955, 
Dr. Becker, who resides at 5713 16th Street, Northwest, 
was awakened by a noise at the doorway of his bedroom. 
He immediately got up and saw a man “backing away 
and out of my doorway into the hall”. (J.A. 6.) When 
the doctor went into the hallway, he came face to face 
with appellant who was five to six feet away from him. 
He was able to see appellant’s face by the overhead light 
(J.-A. 7). Appellant then turned, ran down the hallway, 
and fled down the stairway to the first floor of the house. 
The doctor pursued him through the living room, the 
dinette, and the den into the backyard. He didn’t see 
appellant in the yard, but heard the “gunning” of an 
automobile motor from Montague Street, which ran be- 
side his house. Running to the edge of his yard, he saw 
an automobile pulling away from the curb. Its head- 
lights were not lit (J.A. 8). 

On his return to the house, the doctor immediately 
went to his bedroom to get his car keys which were in 
the pocket of his trousers on a chair. The keys were 
gone and two wallets, one of which contained identifica- 
tion papers and the other approximately one hundred 
and thirty-five dollars, were missing (J.A. 9). A wallet 
containing ten dollars which belonged to his daughter 
was also gone. 

Appellant was identified as the housebreaker by the 
doctor during the trial (J.A. 8). The doctor was not 
cross-examined and at the conclusion of his testimony, 
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the Government rested its case. The defense did not 
offer any witnesses and the case was submitted to the 
jury on the court’s instructions (J.A. 10-14). 


STATUTES AND RULES INVOLVED 
The United States Constitution, Amendment IV provides: 


The right of the people to be secure in their persons, 
houses, papers, ‘and effects, against unreasonable 
searches and seizures, shall not be violated, and no 
warrants shall issue but upon probable cause, sup- 
ported by oath or affirmation, and particularly de- 
scribing the place to be searched, and the persons or 
things to be seized. 


Title 22, District of Columbia Code (1951 Edition) See- 
tion 1801, provides: 


Whoever shall, either in the night or in the daytime, 
break and enter, or enter without breaking, any dwell- 
ing, bank, store, warchouse, shop, stable, or other 
building, or any apartment or room, whether at the 
time occupied or not, or any steamboat, canal boat, 
vessel, or other watercraft, or railroad car, or any 
yard where any lumber, coal, or other goods or chat- 
tels are deposited and kept for the purpose of trade, 
with intent to break and carry away any part thereof 
or any fixture or other thing attached to or connected 
with the same, or to commit any criminal offense, 
shall be imprisoned for not more than fifteen years, 


Title 22, District of Columbia Code (1951 Edition as 
Amended, Supp. IV) Section 2201—Grand Larceny 
provides: 


Whoever shall feloniously take and carry away any- 
thing of value of the amount or value of $100 or up- 
ward, including things savoring of the realty, shall 
suffer imprisonment for not less than one nor more 
than ten years, 


Rule 12(b)(2), Federal Rules of Criminal Procedure 
provides: 


(2) Defenses and Objections Which Must Be Raised. 
Defenses and objections based on defects in the in- 
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stitution of the prosecution or in the indictment or 
information other than that it fails to show juris- 
diction in the court or to charge an oifense may be 
raised only by motion before trial. The motion shall 
include all such defenses and objections then avail- 
able to the defendant. Failure to present any such 
defense or objection as herein provided constitutes a 
waiver thereof, but the court for cause shown may 
grant relief from the waiver. Lack of jurisdiction 
or the failure of the indictment or information to 
charge an offense shall be noticed by the court at 
any time during the pendency of the proceeding. 


SUMMARY OF ARGUMENT 


A motion to dismiss the indictment is not a proper 
method of challenging an arrest. In the absence of an 
illegal search and seizure, the validity of an arrest is not 
in issue and jurisdiction in a criminal case is not im- 
paired even when an accused is brought before it in an 
unlawful manner. 

An indictment will not be dismissed although some of 
the evidence used before the grand jury was obtained in 
violation of the accused’s constitutional rights unless it 
appears that there was no lawful evidence presented on 
which it could have been based. A complainant’s iden- 
tification of an accused under an alleged illegal arrest is 
not an unreasonable search or seizure within the prohibi- 
tion of the Fourth Amendment. The identification of an 
accused at police headquarters is but a confirmation of 
a prior mental impression made at the time of the com- 
mission of the offense. 

Appellant’s allegations of ineffective assistance of 
counsel are not supported by the record. Counsel had 
obtained a reversal of appellant’s prior conviction and 
the record discloses that the acts of counsel in the second 
trial were the result of reasonable judgments in the realm 
of trial strategy. 


5 
ARGUMENT 


I 


Appellant Was Not Denied Effective Assistance 
of Counsel. 


Appellant contends that he was denied effective assist- 
ance of counsel because his attorney failed to present in 
evidence, for purposes of impeachment, a police incidental 
report. This allegation is directed at the same court- 
appointed attorney who, through diligence and conscien- 
tious effort, not only obtained an appellate review of 
appellant’s first trial after a dismissal by this Court, 
but who also procured a reversal of the conviction in 
that case. Williams v. United States, supra. 

Management of the defense by counsel is generally not 
ground for new trial. Burton v. United States, 80 U.S. 
App. D.C. 208, 151 F.2d 17 (1945), cert. denied, 326 U.S. 
789. Improvident strategy, mistakes, or even good but 
erroneous judgment may result in adverse effects. These 
are simple facts of trial; they are not justiciable issues 
unless counsel was so incompetent the procedings were a 
farce and mockery of justice and his client was deprived 
of a trial in any real sense. Mitchell v. United States, 
104 U.S. App. D.C. 57, 259 F.2d 787 (1958), cert. denied, 
358 U.S. 850; Edwards v. United States, 103 U.S. App. 
D.C. 152, 256 F.2d 707 (1958), cert. denied, 358 U.S. 847. 

The police incidental, which forms the basis of appel- 
lant’s contention, is contained in appellant’s brief (Br. 4), 
but it is not a matter of record. This Court has refused 
to consider matters dehors the record. Stevenson v. 
United States, (No. 15,226, decided April 14, 1960). The 
files and records of the case do, however, explain beyond 
all doubt the strategy pursued by counsel in the course of 
trial as well as the reasoning underlying the tacties he 
employed. These clearly establish that the use or non-use 
of the police incidental was a matter of tactical judgment. 


1See the numerous pleadings and memoranda filed in Misc. 994 
and No. 18,119. 
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Appellant’s second trial occurred four years after the 
commission of the crime. He was identified in the court- 
room by the complainant. Thus, the identification of ap- 
pellant was a significant issue. At the conclusion of the 
complainant’s direct examination, counsel was confronted 
with a choice of cross-examining the complainant with the 
possible risk that the witness might solidify any weakness 
in his testimony, or of letting what in his mind appeared 
to be a “flimsey” case go to the jury, since the entire evi- 
dence in the trial consisted only of the complainant’s 
testimony. The record reflects that counsel started to 
cross-examine and abruptly stopped after stating the 
name of the witness (J.A. 10). At the time, counsel knew 
that the police incidental contained a descriptive reference 
to appellant as the same contention urged in this appeal 
Was advanced by him for the purpose of obtaining an ap- 
pellate review of appellant’s previous conviction? In 
addition, he had observed the complainant on the wit- 
ness stand and, having represented appellant on the 
earlier appeal, had studied the complainant’s testimony 
in the previous trial. Counsel chose not to cross-examine. 
He was the only competent one to make the election and 
the wisdom of his judgment is not a justiciable issue. 
Any suggestion “that it is the duty of this Court to 
substitute its judgment on the proper tactics in the trial 
of a case for that of the lawyer in the forum is baseless 
and unacceptable.” Felton v. United States, 83 U.S. App. 
D.C. 277, 278, 170 F.2d 153, 154 (1948), cert. denied, 335 
U.S. 831. 

The basis for the strategy employed is apparent in 
counsel’s closing argument to the jury. He stated that 
the complainant gave the appearance of believing what 
he said, but counsel challenged the validity of an identifi- 
cation of appellant in the courtroom predicated on the 
witness’ “fleeting glimpse” of him some four years before 


2See Memorandum In Support Of Motion for Rehearing for 
Leave to Prosecute Appeal in Forma Pauperis, pp. 12-15 in No. 
13,119. 
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(Tr. 25). At the hearing on appellant’s motion for new 
trial, counsel expressly stated the reasons underlying his 
tactics: 


“When he came up for the second trial there were 
a number of matters to be considered. I, myself con- 
sider that if the evidence were limited, which it 
seemed to me it could be, to an identification, a 
ficeting identification in the early morning hours and 
then an identification four years later, that such 
evidence couldn't possibly convict a man.” (Emphasis 
supplied.) (S.A. I. 12-13)8 
It is clear from this that counsel did not want to risk 
amplification, either by cross-examination or by direct 
evidence in his own case, of what he believed was weak 
evidence on the issue of identification. 

Thus, counsel in exercising his judgment committed 
himself to strategy that was wholly inconsistent with the 
use of the police incidental on cross-examination. It is 
impossible to say that its use would have produced a dif- 
ferent result. In fact, extensive cross-examination of 
both complainant and a police officer did not produce such 
a different result at the first trial. Counsel was aware 
of this. Moreover, the document complained of is vague 
and without detail. It is nothing more than the police 
officer’s summary of events as related to him by the com- 
plainant. Thus, cross-examination on the document could 
have more deeply entrenched appellant’s guilt—a result 
counsel wished to avoid. 

In Jones v. Huff, 80 U.S. App. D.C. 254, 152 F.2d 14 
(1945), upon which appellant relies, this Court held there 
was a complete absence of tactical judgment. The failure 
of counsel in that case (1) to object to the admission in 


3 The symbol “S.A. I” refers to the Supplemental Appendix con- 
tained at the end of this brief which consists of a transcript of 
the proceedings at the motion for new trial. 


4See the testimony of the complainant and Police officer at the 
first trial (S.A. 14, 19-20). At the hearing on the motion for new 
trial following appellant’s second conviction, counsel stated he 
rae to avoid the officer’s testimony in the second trial (S.A. 
. 14). 
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evidence of a confession which had been forced by “Third 
Degree” methods, (2) to call witnesses who would have 
established the innocence of the counsel, and (3) to take 
such steps as would have permitted the jury to see a 
sample of the defendant’s handwriting after a request for 
this evidence had been by a juror, did not simply amount 
to mistakes or errors of counsel; it constituted a total 
failure to represent the accused. Unlike Jones, careful 
strategy was employed in the instant case and the tactics 
pursued were the product of the well considered judg- 
ment of a competent attorney who was thoroughly fa- 
miliar with the history of the case. Under the holding 
of Mitchell v. United States, supra, a new trial is there- 
fore unjustified. 


It 


The Court Did Not Err In Denying Appellant’s 
Motion To Dismiss The Indictment. 


After the jury had been sworn and prior to the intro- 
duction of any evidence, appellant orally moved to dis- 
miss the indictment on the ground that he had been ille- 
gally arrested and that complainant’s identification of 
him had been made “during the course of an illegal arrest 
and illegal detention.” (J.A. 5-6.) Appellant contends 
that the denial of this motion was error. 

The validity of appellant’s arrest was not in issue in 
the first trial. The conviction in that case was reversed 
on the ground that it had been obtained by the use of 
evidence acquired from an illegal search. Williams v. 
United States, 105 U.S.App.D.C. 41, 263 F.2d 487 (1959). 
Appellant was not arrested at the time of the search 
or at the place where it was conducted. No evidence 
acquired prior to the arrest as a result of the illegal 
search and erroneously admitted in the first trial was 
introduced in the instant trial. Even evidence on the 
issue of identification was restricted to the complainant’s 
observation in the court room. 
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In alleging that he was illegally arrested, appellant 
does not claim that any evidence acquired as a result 
thereof was introduced into evidence. In the absence of 
an illegal search and seizure, the validity of an arrest 
is not in issue and jurisdiction in a criminal case is not 
impaired even when an accused is brought before the 
Court in an unlawful manner. Frisbie v. Collins, 342 U.S. 
519 (1952); Green v. United States, 88 U.S.App.D.C. 249, 
188 F.2d 48 (1951), cert. denied, 341 U.S. 955; Gillars v. 
United States, 87 U.S.App.D.C. 16, 182 F.2d 962 (1950) ; 
Sheehan v. Huff, 78 U.S.App.D.C. 391, 142 F.2d 81 (1944) 
cert. denied, 322 U.S. 764. Thus, assuming arguendo that 
there was an illegal arrest, the Court properly denied 
appellant’s motion. No evidence obtained as a result of 
any search was introduced into evidence. 

Citing Pon v. United States, 168 F.2d 373 (1st Cir. 
1948), appellant contends that a motion to dismiss the 
indictment under Rule 12(b)(2) F.R.Crim.P., is a proper 
method for challenging the validity of an arrest. The 
Pon case holds only that the failure to raise an objection 
to an illegal arrest before trial constitutes a waiver. 
It does not pass on the propriety of appellant’s con- 
tention. 

Rule 12(b)(2) relates to the jurisdiction of the Court 
in a criminal case and if the applicability of this rule 
to an illegal arrest were in issue in Pon, that Court 
would undoubtedly have adhered to the longstanding rule 
of Frisbie v. Collins, supra.» This Court has stated the 
principle declared in Frisbie, is too well established for 
re-examination. Sheehan v. Huff, supra. 

Appellant further contends that the indictment should 
have been dismissed because his identification was made 
during the course of his illegal detention. Such a con- 
tention overlooks the fact that there is a presumption 
the indictment was found on proper evidence. Goodman 
v. United States, 63 App.D.C. 137, 70 F.2d 741 (1934). 


5In this connection see the discussion of the Pon and Frisbie 
cases in Bistram v. United States, 258 F.2d 610, 612-13 (8th Cir. 
1958). 
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Although the Court’s power to go behind an indictment 
for the purpose of examining the evidence on which it 
is based is not questioned, it is a power that is sparingly 
used. Lawn v. United States, 355 U.S. 339 (1958); Holt 
v. United States, 218 U.S. 245 (1910). In Costello v. 
United States, 350 U.S. 359, 360 (1956), the Supreme 
Court said: 


“An indictment returned by a legally constituted 
and unbiased grand jury, like an information drawn 
by the prosecutor, if valid on its face, is enough to 
call for trial on the merits. The Fifth Amendment 
requires nothing more.” 

Moreover, an indictment will not be set aside even where 
the evidence used before the grand jury was unlawfully 
obtained in violation of the accused’s constitutional rights 
unless it appears that there was no lawful evidence pre- 
sented on which it could have been based. Arnstein v. 
United States, 54 App. D.C. 199, 296 F. 946 (1924), cert. 
denied, 264 U.S. 595; Anderson v. United States, 273 F. 
20 (8th Cir. 1921), cert. denied 257 U.S. 647; Hillman v. 
United States, 192 F. 264 (9th Cir. 1911), cert. denied, 
225 U.S. 699. 

Assuming, arguendo, the arrest was illegal, a complain- 
ant’s identification of a suspect made during the latter’s 
unlawful detention is not an unreasonable search or 
seizure within the prohibition of the Fourth Amendment. 
The memory of a suspect’s features is initially made at 
the time of the crime. Identification of the suspect at 
police headquarters is but a confirmation of the prior 
mental impression. In the language of Bynum v. United 
States, 104 U.S. App. D.C. 368, 370, 262 F.2d 465, 467 
(1959), an identification through mere observation is not 
“something of evidentiary value which the public authori- 
ties have caused an arrested person to yield to them dur- 
ing illegal detention.” The initial mental impression of 
the suspect’s features made at the time of the crime is 
the evidentiary basis for conviction.* The same argument 


6A similar contention was urged in connection with the Fifth 
Amendment in McFarland v. United States, 80 U.S. App. D.C. 196, 
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advanced here was briefed and argued in Looney v. 
United States, 105 U.S. App. D.C. 153, 265 F.2d 345 
(1959). There, this Court affirmed the conviction in a 
per curiam opinion. 

It is not amiss to reiterate no evidence obtained as a 
result of a search or seizure was introduced into evidence. 
Suffice it to add, nor was complainant’s identification of 
appellant at police headquarters. Bynum, supra, justifies 
denial of appellant’s motion to dismiss the indictment. 


CONCLUSION 


Wherefore, it is respectfully submitted that the judg- 
ment of the District Court be affirmed. 


OLIVER GASCH, 
United States Attorney. 


CARL W. BELCHER, 
ARNOLD T, AIKENS, 
Assistant United States Attorneys. 


197, 150 F.2d 598, 594 (1945) cert, denied, 326 U.S. 788. There 
the court said: “Out of court as well as in court, his body may be 
examined with or without his consent.” See also Smith v. United 


States, 88 U.S. App. D.C. 80, 187 F.2d 192 (1951), cert. denied, 
341 U.S. 927. 


SUPPLEMENTAL, : 


SUPPLEMENTAL APPENDIX 


Proceedings At Hearings On Motion For 
New Trial Dated May 29, 1959. 


Tae Deputy Cierk: United States vs. Harry C. 
Williams. 

Tue Court: Is there any probation report on him? 

Tue Deputy CLerK: No, your Honor, this is a motion. 

THE Court: Yes, I know. Then I cannot sentence him 
today. 

Do you wish to be heard on this motion, counsellor? 

Mr. Woonswe: Yes, sir. 

Tue Court: Then I will hear you. 

Mr. WoopsipE: There are two things that I would like 
to accomplish. I have two motions, one being for a new 
trial in the case of Harry Williams, the other being that 
I be allowed to withdraw as assigned counsel. 

Tue Court: I can’t very well consider that until after 
sentence is imposed. 

Mr. Woopsie: I was hoping perhaps we might get a 
new trial— 

THe Court: And then you will be relieved. 

Mr. Woopsme: —and then let someone else try the 
ease, other than myself. 

Tae Courr: All right, I will hear your motion. 

Mr. Woopstpe: Principally because I know so much 
about this case that I might be into a situation of sub- 
jective reasoning and I thought perhaps to that extent 
he might not have gotten a fair trial at his last trial; 
that, of course, being founded upon judgment of counsel. 

Mr. Williams was first tried in ’55 on the charge of 
housebreaking and larceny. That trial and conviction 
was reversed by the Court of Appeals because of illegally 
obtained evidence that was used during the trial. 

When he came up for the second trial there were a 
number of matters to be considered. I, myself, consider 
that if the evidence were limited, which it seemed to me 
it could be, to an identification, a fleeting identification 
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in the early morning hours and then an identification four 
years later, that such evidence couldn’t possibly convict 
a man. I, of course, didn’t count on one thing: how 
much the jury was going to speculate. As to how to 
prevent the jury to speculate, of course I realize was a 
very difficult matter in that case. But the evidence pre- 
sented was that he was identified by the complainant 
during these early morning hours. Then, actually, the 
only other thing that was of any probative value, it would 
seem, was that he came off of the stand and placed his 
hand on the defendant’s shoulder. As to whether or not 
that would have been sufficient, I don’t know. But the 
jury did, as your Honor may recall in that case, come 
back with an interrogatory or note asking that they be 
informed as to what went on in the meantime. Your 
Honor did instruct them that they weren’t entitled to be 
informed and they weren’t informed. 

I might say, at the end the jury was polled, of course; 
no apparent reluctance on any of the jurors’ part. At 
the end of the case your Honor asked if I would like 
to talk to the jury, which I did, perhaps five of them, 
including the foreman. The conversation was short. In 
the beginning I said, “What did you convict this man 
on?” 

They said, “On the evidence.” 

I said, “What evidence?” 

They said, “Well, they must have caught him with the 
wallet.” 

There was no evidence of a wallet being found at any 
time. The only evidence was that the man testified that 
a wallet was gone. 

I sincerely feel that this man has not had a fair trial. 
Knowing what I do know about the case, I think that 
the Government presented the case as clean as it could 
have been presented and left it up to the identification 
matter, except for one thing: in his former trial, as shown 
by the Court of Appeals record, they had something 
essentially to this, with a doctor getting out of bed in 
this early morning identification, seeing the man backing 
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out of the hallway, with a light fifteen feet away (indi- 
cating on blackboard). That was his identification testi- 
mony at the former trial. At the second trial his testi- 
mony was he got out of bed, got this far from the fel- 
low’s face (indicating), with the light right there (indi- 
cating on blackboard). This is as I recall the record, 
and I have looked at the record rather thoroughly. 

I, of course, knew that at the second trial. The man 
was not cross-examined for a number of reasons as far 
as I was concerned because there was a police officer here 
and in my judgment, what I thought was my knowledge 
of the law, if I did so I would probably be put in a 
position of having to let that police officer testify. I felt 
if I didn’t and it came to an issue, that probably he 
wouldn’t. 

For that reason, those reasons, your Honor, I feel to 
this point that the defendant has not had a fair trial. 

Tue Court: The motion for new trial is denied. 

I am not prepared to sentence him this morning, Mr. 
Woodside, because I have not yet received a presentence 
report, and I will have to defer your motion to be re- 
lieved certainly until after sentence is pronounced. 


I, Gerald Nevitt, Official Court Reporter, certify the 
foregoing 5 pages as the official transcript of proceedings 
in the afore-captioned cause before Chief Judge Pine on 
May 29, 1959. 


/s/ Geratp Nevirr 


ou. 5, eovernmenT printing Orrice; 1960 552566 1524 


June 13, 1960 


Flees _ 
United States Court of Appeals ,y/5 
For the 
District of Columbia Circuit 


FILED =JUN - 91960 


Sryh ly Sirol? 
~ (SCERK 


REPLY BRIEF FOR APPELLANT 


IN THE 
UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 15649 


HARRY C, WILLIAMS, 
Appellant 
v. 
UNITED STATES OF AMERICA, 


Appellee 


APPEAL FROM THE UNITED STATES DISTRICT 
COURT FOR THE DISTRICT OF COLUMBIA 


Harry S. Littman 

Harold L. Talisman 
317 Wyatt Building 
Washington 5, D. C. 


Attorneys for Appellant 


TABLE OF CONTENTS 
Page 


Tielke le iteireiokcjlolootereeerheerrer eres eeeeeee cee. 


Et ong seaccnsnes sioriorietselisiesol-}phlere roles weer bce, 2 


TABLE OF CASES CITED 


Costello v. United States, 350 U.S. 359 CSD) sree an AS Setanta 
Johnson v. United States, 71 App. D.C. 400, 110 F. 2d 562 (1940).. 


Bynum v. United States, 104 App. D.C. 368, 262 F. 2d 465 (1958)... 
| 


Lawn v. United States, 355 U.S. 339 (1958) oss eee eeedeseeseeeeees 


IN THE 
UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 15649 


HARRY C. WILLIAMS, 
Appellant 
Vv. 
UNITED STATES OF AMERICA, 


Appellee 


REPLY BRIEF FOR APPELLANT 


I 

The Government's answer misses the point of our argument that 
Appellant was denied a fair trial because of counsel's failure to obtain 
and present as evidence the police report which was vital to Appellant's 
defense. The Government argues that counsel's failure to take advantage 
of such report was a matter of strategy, tactics and judgment on the part 
of counsel and that the Court cannot substitute its judgment for that of 
counsel (Answer, Argument I). 

As we indicated in our initial brief, no attempt is being made to 
second guess the strategy, tactics or judgment of counsel in the conduct 
of the trial. The complaint is that evidence which we believe would have 
been fatal to the Government's case was not presented because counsel 
neglected to check a police report as Appellant had requested. Counsel 


was well aware that such police report might contain evidence vital to 


Appellant's defense, as evidenced by the Memorandum which he prepared for 


Appellant on prior appeal, wherein he stated that previous counsel may have 
been ineffective in failing to follow through on Appellant's request to see 


if the police investigation report contained evidence which would aid 
1/ 


Appellant's defense. Thus, Appellant has now been twice denied the use 


1/ See Memorandum in Support of Motion for Rehearing for Leave to Prose- 
cute Appeal in Forma Pauperis in Case No. 13,119, pp. 12-15, which for 
the convenience of the Court has been reprinted herein in Appendix A. 


of evidence vital to his defense because counsel in both cases have neg- 


lected to respond to Appellant's request to check the police investigation 


| 
report. In Johnson v. United States, 71 App. D.C. 400, 110 F. 2d 562 (1940) 
this Court granted a new trial where counsel failed to present evidence of 


a far less vital nature than the evidence which counsel failed to present 
in this case, | 
i 
The contention by the Government that counsel had committed him- 
self to a strategy wholly inconsistent with the use of the police investiga- 
| 
tion report borders on the frivolous. We do not question counsel's strategy 
on the basis of the facts known to him. But it is inconceivable that counsel 
would not have used the police report if he had Seen peware of its contents. 
Indeed, as the Government's brief shows, counsel was on the verge of cross- 
examining the complainant, even without knowledge of the contents of the 
police investigation report. | 


There is no merit to the Government's contention that the Court 


i 
should not consider the report because it is not a matter of record. If 


such a rule were adopted this Court could never review cases where counsel 
failed to present vital evidence, since the evidence not presented would 
not be a part of the ee | 
Finally, the Government argues that it is impossible to say that 
i 


the police report would have produced a different result and therefore a 
| 
| 


new trial is not justified. The short answer to this is that in order to 
| 

grant a new trial the Court is not required to find that such evidence would 
| 


have produced a different result. Compare, Johnson y- United States, supra. 


| 
While it is our view that the police investigation report would have been 


fatal to the Government's case, we submit that a new trial is justified 


| 

if this Court finds that had counsel not neglected to secure and present 
I 

such evidence that it could reasonably have brought about a different re- 


result. 


II 


The Government contends that the Court cortectly denied Appellant's 
| 
pre-trial motion to dismiss the indictment on grounds of illegal arrest and 


2/ The case relied on by the Government does not support such a proposition. 
rae | 


that the indictment was founded on evidence which had been illegally ob- 
tained. 

As to the Latter ground, the Government concedes that an indict- 
Ment should be dismissed if there is no lawful evidence presented on which 
it could have been based. It contends, however, that there was some lawful 
evidence upon which the indictment could be sustained. The evidence re- 
ferred to is the identification of the Appellant by the complainant at the 
police station during Appellant's illegal detention. While the Government 


does not deny that the Appellant was identified during the course of an 


illegal detention, it argues that the memory of a suspect's features is 


initially made at the time of the crime and that identification of the 
suspect during the period of illegal detention is but a confirmation of 
the prior mental impression (Answer, Argument II). 

In Bynum v. United States, 104 App. D.C. 368, 262 F. 2d 465 
(1958), this Court held that fingerprints taken after an illegal arrest 
and during the course of an illegal detention was evidence obtained in 
violation of the Fourth Amendment guarantee against illegal arrest and de- 
tention. The Court reasoned that fingerprints were "something of evidentiary 
value which the public authorities have caused an arrested person to yield 
to them during illegal detention" (262 F. 2d at p. 467). The Government 
argues that an identification through mere observation is not something of 
evidentiary value which the public authorities have caused an arrested 
person to yield to them during illegal detention. The Government contends 
that "The initial mental impression of the suspect's features made at the 
time of the crime is the evidentiary basis for conviction." 

In the first place, it is not the evidentiary basis for conviction 
but, rather, the evidentiary basis for indictment that was brought into 
question by Appellant's pre-trial motion to dismiss the indictment. The 
indictment was based on evidence acquired by an illegal search and seizure 
and on the identification of the Appellant by the complainant during the 
course of the illegal; detention. We fail to see any distinction between 
requiring Appellant to submit to fingerprints during an illegal detention 
and requiring him to submit to an identification during such period of 


detention. Both result in something of evidentiary value "which the public 


authorities have caused the arrested person to yield! to them during il- 
| 
legal detention." In both instances the evidence acquired confirms a 


prior mental or physical impression. In each case ce evidence is ob- 


tained in violation of the Fourth Amendment guarantes against illegal 


arrest and detention. | 


When this Court reversed Appellant's prior conviction because 
| 
of the use of evidence obtained by an illegal search, it became apparent 


that the arrest and detention following such search was also illegal and 

that all of the evidence which could connect the Appéllant to the offense 
for purposes of indictment was obtained in violation of Appellant's con- 

stitutional rights. While it is true that an indictment is presumed to 


be valid, we submit that such presumption was erased ever this Court 


reversed Appellant's prior conviction. Instead of seeking a new indict- 


ment upon such reversal, the Government chose to rely on the defective 
3/ 
original indictment. We submit that the Court ree failing to dis- 


miss such indictment. 


Respectfully submitted, 


HARRY S, LITTMAN 
HAROLD L. TALISMAN 
317 Wyatt Buildi 
Washington 5, D. 


Attorneys for Appellant 
(Court Appointed) 
| 


June 13, 1960. 


3/ In Lawn v. United States, 355 U.S. 339 (1958), which the Government 
relies on, the Government obtained a new indictment instead of rely- 
ing on the original defective indictment. Costello v. United States, 
350 U.S. 359 (1956) also relied on by the Government, did not involve 
evidence illegally obtained, but instead involved jthe question of 
whether an indictment could be predicated on heargay evidence. 


Appendix A 
EXCERPT FROM MEMORANDUM IN SUPPORT OF MOTION FOR 


REHEARING FOR LEAVE TO PROSECUTE APPEAL IN FORMA PAUPERIS IN 
CASE NO. 13,119 


"2. Ineffective Assistance 
of Trial Counsel. 


“Appellant alleges that he was not given effective assistance 


in his defense by his trial counsel in that he informed his trial counsel 


of the fact during the preliminary hearing before the U. S. Commissioner 
on June 16, 1955, his previous counsel had requested that the proceedings 
be taken down by a reporter, and during cross examination of the com- 
plaining witness at the hearing the witness admitted giving the police 
a description of the intruder at the first report of the crime. Appel- 
lant asked trial counsel to subpoena the police records in order to deter- 
mine what description was given because it was the contention of Appellant 
that he was identified at police headquarters by the complaining witness 
only after the witness was assured by the police that Appellant was, in 
fact, the man. 

“Appellant's recollection of the testimony of detective Slattery 
during the trial was to the effect that such a description was given but 

Present counsel does 

have in his possession at this time a writing attached to a copy of the 
indictment which was, presumably, given to Appeilant at his arraignment 
in District Court, and which was forwarded to present counsel by the 
custodian of the now deceased trial counsel's file. 

"Attached to the indictment, is a paper presumably in the hand- 
writing of Appellant, wherein it is stated, 


‘The arraignment continued from June 13. to June 16, 1955. 


No. 6 and see if.a description was given, that would prove 
the witness a lier. The witness said that he didn't know 
whether he had described me in the first report as having 
@ mustache.’ 
There would seem to be pregented a substantial question of whether 
Appellant had a fair trial by reason of the failure to subpoena the re- 
quested records. In this connection see Jones v. Huff, decided by this 


Court November 26, 1945, 80 U.S. App. D.C. 254, wherein it was held that 


Lf counsel failed to call witness who would have established the innocence 


| 
of the accused, and no defense offered although the accused was innocent, 


and that a document which would have established his’ innocence was not 
offered by counsel even though a juror requested it, this would not amount 
to a fair trial for the accused since these were not mere mistakes of 
counsel or errors in the course of the trial. This Court said in Roose- 
velt Mitchell v. United States of America, decided Sune 12, 1958, No. 
14,198, that effective assistance does not relate to the quality of the 
service rendered by a trial lawyer or to the decisions he makes in the 
normal course of a criminal case, ‘except that, if his conduct is so in- 
competent as to deprive his client of a trial in Sy ee sense...the 
accused must have another trial, or rather, more accurately, is still 
entitled to a trial.' 

"It is possible that Appellant can show upon appeal that trial 
counsel had six months warning or notice to produce information vital to 
his defense and a question presented to this Court as to whether the 


failure to produce the requested documents amounted to merely an error 


in judgment or mistake on the part of trial counsel or amounted toa 


matter of willful neglect depriving Appellant of a fair trial in that 


sense." 
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JOINT APPENDIX 


[Filed July 18, 1955] | 
| 

UNITED STATES DISTRICT COURT 

FOR THE DISTRICT OF COLUMBIA 


Holding a Criminal Term 
Grand Jury Impanelled June 2, 1955, Sworn in on June 7, 1955 


The United States of America : Criminal No 650-'55 

vs. : Grand Jury No. 762-55 
Harry C. Williams 5 Housebreaking and Larceny 

(22 D.C. Cc. 1801, 2201, 2202) 

The Grand Jury charges: i 

On or about May 21, 1955, within the District of Columbia, Harry C. 
Williams entered the dwelling of Samuel M. Becker and Bady Becker, with 
intent to steal property of another. 
SECOND COUNT: 

On or about May 21, 1955, within the District of Columbia, Harry C. 
Williams stole the property of Samuel M. Becker and Judy Becker, of the 


value of about $176.00, consisting of the following: two wallets, each of 
the value of $15.00, one key case, of the value of $1.00, $130. 00 in money, 
property of Samuel M. Becker; one wallet, of the value of eee 00, $10.00 in 
money, property of Judy Becker. 

/s/ Leo A. a 


Attorney of the United States in 
and for the District of Columbia 


A TRUE BILL: 
/s/ Vernon M. Herring 
Foreman. 


[Filed July 22, 1955] 
PLEA OF DEFENDANT 

On this 22nd day of July, 1955, the defendant Harry C. Williams, 
appearing in proper person, being arraigned in open Court upon the 
indictment, the substance of the charge being stated to him, pleads not 
guilty thereto. 

The deft. is remanded to the D. C. Jail. 

By direction of 


CHARLES F. MCLAUGHLIN 
Presiding Judge 
Criminal Court #1 


Harry M. Hull, Clerk 


By /s/ Harold G. Dodd 
Deputy Clerk 


[Filed Dec. 27, 1955] 
JUDGMENT AND COMMITMENT 

On this 23rd day of December, 1955 came the attorney for the 
government and the defendant appeared in person and by counsel, Saul 
G. Lichtenberg, Esquire. 

IT IS ADJUDGED that the defendant has been convicted upon his 
plea of guilty of the offense of Housebreaking and Larceny as charged 
and the court having asked the defendant whether he has anything to say 
why juigment should not be pronounced, and no sufficient cause to the 
contrary being shown or appearing to the Court, 

IT IS ADJUDGED that the defendant is guilty as charged and 
convicted. 

IT IS ADJUDGED that the defendant is hereby committed to the 
custody of the Attorney General or his authorized representative for 


imprisonment for a period of Three (3) years to Ten (10) years. 
IT IS ORDERED that the Clerk deliver a certified copy of this 


judgment and commitment to the United States Marshal or other quali- 
fied officer and that the copy serve as the commitment of the defendant. 


/s/ Joseph C. McGarraghy 
United States District Judge. 


[Filed Jan. 29, 1959] 


UNITED STATES COURT OF APPEALS 
For The District of Columbia Circuit | 


No. 13,119 September Term, 1958 
| 


Harry C. Williams, Criminal 650-55 
Appellant, 


| 
v. | 
| 
| 


United States of America, 
Appellee. 


Appeal from the United States District Court for the District of 
Columbia. | 


Before: Bazelon, Fahy and Danaher, Circuit Judges. 
JUDGMENT 

This cause came on to be heard on the record on appeal from the 
United States District Court for the District of Columbia, and was sub- 
mitted on the brief for appellant and argued by counsel for appellee. 

On consideration whereof It is ordered and adjudged by this Court 
that the judgment of the District Court appealed from in this cause be, 
and it is hereby, reversed, and that this cause be, and it is hereby, 
remanded to the said District Court with directions to award a new trial. 

Per Circuit Judge Fahy. 
Dated: January 29, 1959 | 
Separate concurring opinion by Circuit Judge Danaher. | 


[Filed Mar. 31, 1960] 
EXCERPTS FROM TRANSCRIPT OF PROCEEDINGS 


IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


UNITED STATES OF AMERICA 
versus : Criminal No. 650-55 
HARRY CARLOS WILLIAMS 
Washington, D.C. 
May 7, 1959 
The above-entitled cause came on for hearing before THE 
HONORABLE DAVID A. PINE, Judge, and a Jury, at 11:00 o'clock a.m., 
May 7, 1959. 
APPEARANCES: 
For the Government: 
Harold H. Titus, Jr., Esq. 
For the Defendant: 
Walter W. Woodside, Esq. 
* * 
PROCEEDINGS 
THE DEPUTY CLERK: The case of United States of America 
versus Harry C. Williams. 
MR. TITUS: The government is ready. 
MR. WOODSIDE: Ready for the defendant, your Honor. 
THE COURT: All right. 
MR. WOODSIDE: May we approach the bench ? 
(Bench Conference:) 
MR. WOODSIDE: I want to apologize first, your Honor, for telling 


your Clerk, I believe, that we weren't going to approach the bench. I 


had nothing to offer until the defendant presented me with this citation 
and asked that I -- 

THE COURT: Not so loud. 

MR. WOODSIDE: -- and asked that I move for a motion to dismiss 


! 
5 : 
the indictment at this time, on the ground that the complaining witness’ 
identification was during the course of an illegal arrest and illegal 
detention, and that the arrest occurred five hours after the search of & 
defendant's home, without a warrant or probable cause ; 

He was arrested in this very building where the United States Com- 
missioner was available. And he cites Bynum versus U. S., Court of 
Appeals D.C., December 15, 1958. ! 

Now this, of course I would presume that most of the evidence that 

was presented at the former trial, which was obtained during this 
illegal search, which has been so held by the Court of =Epeais? was 
presented before the Grand Jury. | 

Now as to whether the Grand Jury would have indicted on the sole 
basis of this momentary identification when the man awbke at five 


o'clock in the morning, I very much doubt myself. 
We do move at this time to dismiss the indictment, Your Honor. 
THE COURT: The motion is denied. | 
(In Open Court:) 
THE COURT: Swear the panel. 
* * * * 
14 DR. SAMUEL M. BECKER 


* 


follows: 


| 
| 
| 
| 
| 
a witness, having been first duly sworn, was examined ane testified as 


DIRECT EXAMINATION 

BY MR. TITUS: 
Q. Dr. Becker, what is your home address now ? i 5713 - 
| 


16th Street, Northwest, Washington, D.C. 
Q. Are you a physician and doctor of medicine ? A. Yes, sir. 


Q. And, Dr. Becker, were you living at that same ‘house, same 
residence in May of 1955? A. Yes, sir. 

Q. Specifically May 21, 1955? A. Yes, sir. | 

Q. Who else lives at that house with you Dr. Becker, or who lived 
there on May 21, 1955? A. My wife and my other danger who at that 
time was not married. 


6 
Q. What was your daughter's name? A. Judy Becker. 
Q. Dr. Becker, I want to specifically call your attention to the 


morning of May 21, 1955. Were you and your wife home that 
particular early morning? A. Yes, sir. 

Q. And did there come an occasion when something unusual 
occurred to you on that particular morning? A. Yes, sir. 

Q. About what time was that? A. About ten minutes to five. 

Q. In the morning? A. Yes, a.m. 

Q. Would you tell the Court and the jury in your own words what 
took place at that time and where you were when it took place? A. I 
was in my bed, in the bedroom. We have twin beds. I was awakened by 
a noise or a rustling right about the entrance to my bedroom. I got up 
immediately and went towards that area where the noise was coming 
from. 

Q. Now, doctor, that entrance to your bedroom, is it a doorway? 
A. Yes, sir. 

Q. It leads out into what other room? A. Into the hallway. 

Q. Was there any light on at that time of the morning? A. Yes, 

sir. 

Q. Where was the light? A. It is an overhead light. 

Q. In what room? A. Right in the hallway. 

Q. Was that light on? A. Yes, sir. 

Q. Now, at the time that you heard this noise did you see anything? 
A. I saw something as I went to the noise. 

Q. What did you see? A. I saw a man. 

Q. What was the man doing when you first saw him? A. He was 
backing away and out of my doorway into the hall. 

Q. And how close did you get to this man at the time that you went 
towards him? A. Approximately six feet. 

Q. Approximately six feet? A. Five or six feet. 

Q. When you were five or six feet from this man, what direction 
was his face toward you in relation to where you were? A. He was 
facing directly towards me. 


7 
17 Q. Did you have an opportunity to see his face, his features? 
A. I did. 
Q. And how were you able to do that? A. By the fact that we 
were face to face, in the hallway there, with the overhead light. 
Q. And what happened at that point, doctor? A. He immediately 
turned and ran down the hallway. | 
Q. And where did he go then? A. Down the stairway. 
Q. What did you do, doctor? A. I followed him and ran after him. 
Q. And what direction in your house or through what room did 
this man go as he went down to the first floor of your house? A. He 
ran through the livingroom into the den. | 
Q. All right, sir. Where did you go? A. Iran into the dinette. 
Q. And from the dinette where did you go? A. Then I went into 
the den. | 
Q. Did there come an occasion when you went outside of your 
house? A. Yes, sir. | 


Q. Where did you go outside of your house? A. Out into the back 


yard. | 
Q. What did you do when you got out to the backyard, doctor ? 
A. I looked around, as I stood there, and listened. : 
Q. Did you see or hear anyone when you got out in your back yard? 
A. Not right then. | 
Q. What was the next thing that happened after that? A. As I 
stood there in the backyard, I heard the gunning of a motor of a car. 
Q. Automobile or what? A. Automobile. | 


Q. What street was that noise coming from? A. From Montague 


Street, which is beside of my house. 

Q. Did you go out any place after you heard that noise 2 ? A. Iran 
to the edge of my yard, which is about two or three feet above the street 
level. 

Q. And what did you see then, Doctor? A. I looked toward where 
I heard this motor gunning or being raced. | 
Q. Did you see anything there? Did you see an automobile? 


8 
A. Just about that/time I saw an automobile pull away from the curb. 
19 Q. Were there any lights on the car when it pulled away? A. No 
lights on the car. 

Q. Iam speaking of headlights? A. No headlights on the car. 

Q. Now, sir; could you recognize the man whom you saw in your 
bedroom and in the hallway just outside of your bedroom on that particu- 
lar morning, if you saw him again? A. Yes, sir. 

Q. Do you see that man here in this courtroom any place, doctor? 
A. Yes, sir. 

Q. Would you indicate where ? 

THE COURT: Stand down and put your hand on his shoulder, if 
you see him in the courtroom. 

THE WITNESS: Go down? 

THE COURT: Yes, sir. 

THE WITNESS: This man here. 

THE COURT: Return to the stand. 

The record will show that he placed his hand on the shoulder of the 
defendant. 

MR. TITUS: Thank you, your Honor. 

BY MR. TITUS: 

Q. Dr. Becker, did there come a time when you returned into your 
house after you had been in the yard and saw this car drive away? Did 
you return to your house? A. Yes, sir. 

Q. Did you make a search or an investigation to see if anything 


was missing from your home? A. I might try to explain that a bit. 
Q. Go ahead. A. I went immediately back into the house, as the 
car had drawn away, I ran upstairs to get my car keys together to go 


after this car. My car keys were gone. 

Q. Where had your car keys been, Dr. Becker? A. They were 
in my trouser pocket. 

Q. And where was your trouser pockets? Where were your 
trousers? A. Ona chair right next to the chest of drawers. 

Q. In what room? A. In the bedroom. 


| 
9 | 
Q. In the bedroom in where you were sleeping ? A. In where I 


sleep. | 

Q. Did you find anything else missing from that bedroom, doctor ? 
A. Yes, sir. | 

Q. What did you find missing? A. My money wallet which I 

carried in my coat, and another pocket wallet which I carry my 
identification cards and things like that. | 


Q. Was there any money in either one of those two wallets that 


was missing? A. Yes, sir. 

Q. How much money was missing? A. Approximately $135. 

Q. And how do you know that there was over $100 missing from 
one of those wallets, doctor? A. I had occasion to count my money 
when I retired that evening. | 

Q. Before you went to bed? A. Yes, sir. | 

Q. Well, this wallet that had the money in it, doctor, where had 
that been prior to its being found missing? Where had you had that? 
A. It was on the top bureau drawer, the chest in my bedroom. 

Q. Where was the other billfold that you referred to, I think you 
call it a coat billfold? A. Iam talking about coat billfold now, as con- 
taining the money. | 

Q. Where was the other wallet then? A. That was in my pocket, 
in my trouser pocket. 

21 Q. What was the price or cost of those two wallets, doctor, the 
bill fold and the wallet? A. The pocket billfold was about 10 dollars 
and the coat wallet was about fifteen dollars. | 

Q. How long had you had those, do you recall, doctor, as of May, 
1955? A. Oh, I would say maybe two or three years. | 

Q. Now, sir, did you discover anything else missing in the house 
other than the key that you had referred to, and the two wallets and the 
money? A. The key wallet you are talking about? ! 

Q. Yes. A. Yes, my daughter's pocketbook. | 

Q. Is that Judy? A. Judy's book, yes, she had a wallet with 


pictures and her identification and some money in it. 


10 

Q. Do you know how much money it was? A. Approximately ten 
dollars. 

Q. Now, had all of these items which you have just described, the 
bill fold, the wallet with approximately $130, the small key wallet, your 
daughter's wallet and the money, had all of those items been in your 
house when you went to sleep that night? A. Yes, sir. 

Q. Had you given any one permission to take any one of those items 

from your house, doctor? A. No, sir. 

Q. Had you given anyone permission to enter your house on that 
particular morning? A. No, sir. 

MR. TITUS: Your witness. 

CROSS EXAMINATION 
BY MR. WOODSIDE: 

Q. Dr. Becker -- 

MR. WOODSIDE: I do not have any questions, your Honor. 

THE COURT: Stand down, Dr. Becker. 

MR. TITUS: The Government rests its case, your Honor. 

* * * * * 

THE COURT: Very well, you are excused. 

MR. WOODSIDE: The defense has no witnesses, your Honor. The 
defense rests. 

THE COURT: Very well. 

* * * * 
CHARGE TO THE JURY 

THE COURT: Members of the Jury, it is my duty to charge the 

jury, which means’ to give the jury the principles of law applicable to 
27 this case. You, the jury, are required to follow the law as I give 
it to you. 


The indictment in this case, which you will take with you to the 
jury room, charges the defendant with two offenses: The first count 
charges the offense of house breaking, and the second count charges the 
offense of grand larceny, which is larceny of property of the value of 
$100 or upwards. 


11 
Now, the indictment is not evidence. It is given to you so that you 
may see the charges which have been preferred against the defendant, 
and for no other purpose. It is simply a charge which has been made by 
the Grand Jury after hearing only one side of the case. 
You will be required to render your verdict separately on each 
count, because each count in effect is a separate indictment or charge. 
And you will consider each count separately and reach your verdict 


and render your verdict on each count separately. 
Now you, the jury, have the responsibility and duty of determining 
the facts. You are the judges of the facts. I am the judge of the law. 


You are the sole judges of the facts. | 


In determining the facts, you will look to one source only, namely, 
the evidence and inferences reasonably deducible from the evidence. 
The evidence consists of what you heard from Dr. Becker, and nothing 

28 else. 


Now, in determining the facts, you will take into consideration the 


credibility of Dr. Becker. Being the sole judges of the facts, you are of 
necessity the sole judges of the credibility of the witness in this case-- 
in this case, Dr. Becker. In determining credibility you will take into 
account his conduct on the stand, and demeanor; whether he appeared to 
you to be a truth-telling person or otherwise; his memory or lack of 
memory; his ability or lack of ability to see the things about which he 
testified; his ability to remember after nearly four years what he has 
testified to today. And, any other factors which you, as reasonable people 
take into consideration when you determine whether a witness is telling 
the truth or telling a half-truth or not telling the truth., 
Now, in weighing and evaluating the testimony of Dr. Becker, you 


will be fair and impartial, you will let no sympathy or prejudice or 
emotion of any kind enter into it, bearing in mind that you are the fact- 
finding body. | 

Now, you are not to guess and you are not to speculate. Confine 


| 
yourselves solely to the evidence and inferences reasonably deducible 


from the evidence. 


12 
Now, in this case the defendant has not taken the witness stand. 
That does not create any presumption whatever against him, and you 


29 are charged that you should not consider the fact and/or allow it 


to weigh in the slightest degree against him when you consider this 
case, either in your thinking or in your verdict. It should not enter 

into your discussions or enter into your deliberations because he was 
not required to take the witness stand, and no inference nor presumption 
arises from his failure to do so. 

Now, this defendant, as all defendants, enters this case clothed 
with the presumption of innocence. That presumption abides with him 
throughout the trial until you are convinced beyond a reasonable doubt 
of his guilt. The burden of proof rests upon the Government. By that I 
mean the burden rests upon the government to establish the essential 
elements of the offenses charged. I shall give you those essential 
elements before Iam through. I have used the term "reasonable doubt" 
and I shall use it again. 

A "reasonable doubt" is a doubt based on reason, a doubt for which 
you can give a reason. It is such a doubt as would cause a juror, after 
a careful and candid consideration and comparison of the facts, to be so 
undecided that he can not say that he has an abiding conviction of the 
defendant's guilt. It is such a doubt as would cause an ordinarily 

prudent man to hesitate or pause in the graver or more important 
transactions of himself. However, it is not a whimsical doubt nor a 
fanciful doubt. It is not a doubt based on groundless conjecture. The 
Government is not required to establish guilt to a mathematical cer- 
tainty or beyond all doubt. Its burden is to establish guilt beyond a 
reasonable doubt as I have defined that term to you. 

Now you should give careful consideration to what counsel have 
said in their closing summations, because they are designed to assist 
you in forming your judgment. But anything that they say is not evi- 
dence, and if your recollection differs from their recollection, it is your 
recollection that governs. Now, as I see it in this case the question is 
largely one of identity, whether or not this defendant did the acts 
charged against him. 
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The Government contends that Dr. Becker's testimony is convincing 
beyond a reasonable doubt. The defendant's counsel contends, as I under- 
stand it, after all of these years--four years, nearly--it would be impos- 
sible for him to identify the man that he saw for a fleeting moment on the 
morning when these acts occurred. You will have to weigh the evidence 
and consider it and apply your experiences in life, draw on your experi- 
ences in life, in determining where the truth lies, whether it lies in Dr. 
Becker's testimony or whether he could be mistaken--honestly mistaken-- 
31 and whether or not there is a reasonable doubt of the defendant's 
guilt. | 
Now, I have told you what I thought to be the crucial and critical 
element in this case. But as I have told you, you will have to determine 
whether all of the essential elements have been established beyond a 
reasonable doubt in order to convict. Failing in that, you must acquit. 
If the circumstances of the identification are not convincing, you 
should acquit. | 
Now, the elements of the first count charging housebreaking are 
these: That the defendant entered the place described in the indictment; 
That the place was occupied by the complaining witness, Dr. Becker, 
and that the defendant intended to commit the offense of larceny, the 


elements of which I shall give you immediately after this statement of 
| 


the third element of the first count. 

Now, Count 2 charges larceny, grand larceny. The elements of 
that count are these: First, that the defendant took the property described 
in the indictment; or some part of it. Second, that it possessed a value of 
$100 or upwards: Third, that he took it by trespass, that is, without the 
consent of the complaining witness, Dr. Becker: | 

Fourth, that he carried it away--that is, took it from the place 
where it was and carried it to another place: And fifth, that at the time 
that he took it he intended to steal it, that is, to deprive the owner 
permanently of its possession and fraudulently to convert it to his own 
use. If you find that each and every of the essential elements of each 
and every count has been established beyond a reasonable doubt, your 
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verdict will be guilty on such count or counts. If you do not so find, 
then your verdict will be not guilty on such count or counts. 
When you goito your jury room you will first select your foreman 


who will preside over your deliberations. When you have reached your 


verdict, you will make that fact known to the deputy marshal in whose 
custody you will be. He will inform me, I shall assemble counsel and 
receive the verdict. 

It will be announced by your foreman. If the jury is polled, each 
of you will be required to announce your verdict. 

Your verdict will be either guilty or not guilty under my instruc- 
tions, and under the facts as you find them, on each count, separate. 

Your verdict must be unanimous. 

I will hear any objections at the bench. 

MR. WOODSIDE: No objections, your Honor. 

The defense is satisfied. 

MR. TITUS: No objection. 

THE COURT: The alternate juror will be excused with the thanks 
and appreciation of the Court for being ready to substitute when requested 
to do so. 

(The alternate juror is excused.) 

(At 2:28 p.m. the jurors retired to consider their verdict.) 

{At 2:57 o'clock p.m. the jurors returned to their seats in the 
jury box and the following occurred.) 

THE COURT: The Court has received the following communication 
from the jury: "The jury finds unanimously that the facts we have been 
given could be supplemented. We would like to know how the defendant 
was apprehended, and what evidence was used for his indictment other 
than Dr. Becker's identification. 

"When did Dr. Becker first identify the defendant?" Signed by 
the foreman. "Brian G. Vooght." 

Now, members of the jury, the Court can not answer your ques- 
tions and can not comply with your requests. 

You are required to decide the case on the evidence submitted and 
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that is your function and your province. You will have to retire and pro- 


34 ceed with your deliberations. | 
(The jury returned to the jury room at 3 p.m. to erie delibera- 
tions until 3:15 p.m. when they resumed their places inl the courtroom.) 
DEPUTY CLERK: Mr. Foreman, has the jury agreed upon a ver- 
dict ? : 
FOREMAN VOOGHT: Yes. | 
DEPUTY CLERK: What say you as to the defendant Harry C. 
Williams on Count 1? 
FOREMAN VOOGHT: The jury unanimously fads the defendant 


guilty. | 
DEPUTY CLERK: Count 2? | 
FOREMAN VOOGHT: Guilty. | 
DEPUTY CLERK: Members of the jury, your foreman says that 

you find the defendant Harry C. Williams guilty on both counts of the 


indictment and that is your verdict so say you each and all? 


(There was no dissent from the jury.) 
* * * * 
[Filed May 13, 1959] 
MOTION FOR A NEW TRIAL 
| 
Comes now the Defendant, by his attorney, and respectfully moves 


this honorable Court for a new trial in the above entitled cause for the 
following reasons: ! 

1. That the verdict was contrary to the evidence j 

2. That the verdict was contrary to the weight of ‘the evidence. 

3. The verdict is not supported by substantial evidence. 

4. That the Court erred in not granting the Defendant's motion 

to dismiss the indictment. | 
. And for such other and further reasons as may be argued at 
the hearing of this motion. 


/s/ Walter W. Woodside 
Attorney for Defendant 
[Certificate of Service] | 
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[Filed June 9, 1959] 
JUDGMENT AND COMMITMENT 

On this 5th day of June, 1959 came the attorney for the government 
and the defendant appeared in person and by counsel, Walter Woodside, 
Esquire; 

IT IS ADJUDGED that the defendant has been convicted upon his 
plea of Not Guilty and a Verdict of Guilty of the offense of HOUSE- 
BREAKING AND LARCENY as charged 
and the court having asked the defendant whether he has anything to say 
why judgment should not be pronounced, and no sufficient cause to the 
contrary being shown or appearing to the Court, 

IT IS ADJUDGED that the defendant is guilty as charged and con- 
victed. 

IT IS ADJUDGED that the defendant is hereby committed to the 
custody of the Attorney General or his authorized representative for 
imprisonment for a period of Two (2) Years to Six and One Half 
(6 1/2) Years. 

IT IS ORDERED that the Clerk deliver a certified copy of this 
judgment and commitment to the United States Marshal or other quali- 


fied officer and that the copy serve as the commitment of the defendant. 


/s/ David A. Pine 
United States District Judge. 


MOTION FOR LEAVE TO APPEAL IN FORMA PAUPERIS 

AND FOR TRANSCRIPT OF PROCEEDINGS AT TRIAL 

1. Defendant Williams was convicted by this Court and sentenced 
on June 5, 1959. 

2. Undersigned counsel was appointed by this Court on June 11, 
1959, to represent defendant in the matter of any appeal sought or taken 
from this conviction. 

3. Since appointment, counsel has discussed the case at length 
with counsel who represented defendant at trial and this discussion has 
indicated that a substantial question for appeal exists as to the 
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sufficiency of the identification of defendant by the one witness in the 
case after a period of four years. | 

4. Since defendant's trial was of less than one hour's duration, 
expense of preparing a transcript of proceedings at trial is nominal. 

5. As shown by affidavit accompanying this motion, defendant is 
without funds. | 

6. Counsel has not seen a transcript of the proceedings at trial 
and has not, as yet, had an opportunity to interview the defendant; on 
appeal, counsel would raise any other substantial issues disclosed by a 
thorough review of the case. | 

For the foregoing reasons, defendant moves that he be allowed to 
appeal in forma pauperis to the United States Court of Appeals for the 
District of Columbia Circuit and that he be allowed a transcript of the 
proceedings at trial to be prepared at the expense of the United States. 

/s/ Stephen Ailes 


Attorney for Defendant 
By Appointment lof the 
United States District Court 


[Certificate of Service] | 
| 
[Filed June 23, 1959] 
ORDER | 
Upon consideration of defendant's "Motion for leave to appeal in 
forma pauperis and for transcript of proceedings at trial” and it appear- 
ing from the files and records of this case and from the excerpt of the 
transcript of proceedings at trial made a part hereof, that the issue 
sought to be raised on appeal, namely, the sufficiency of the identification 
of defendant, is plainly frivolous, and that said motion is not made in 
good faith as that term has been construed in authoritative decisions, it 
is this 23rd day of June, 1959, 
ORDERED that the aforesaid motion be and is hereby denied. 


/s/ David A. Pine 
JUDGE 
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[Filed July 23, 1959] 

PETITION FOR RECONSIDERATION FOR LEAVE TO PROSECUTE 

APPEAL IN FORMA PAUPERIS AND AFFIDAVIT IN SUPPORT 

THEREOF. 

Comes now, Harry C. Williams, pro se, being first duly sworn, on 
oath, depose and say that I am the petitioner in the above entitled cause 
and respectfully moves this honorable Court to reconsider petitioner's 
application for leave to appeal in forma pauperis states as follows: 

1. That Iam a citizen of the United States. 

2. That because of my poverty I am unable to pay the costs of 

said appeal. 

. That Iam unable to give security for the same. 

. That I believe I am entitled to redress. 

. That the nature of my cause of action is briefly stated as 
follows: 

Petitioner states that subsequent to the entry of the judgment in 
this case, an application, accompanied by an affidavit in comformity 
with Sec. 1915, Title 28 U.S. Code, was on June 15, 1959, made to this 
Court by Court appointed counsel, presenting the issue of the "'suffi- 
ciency of identification," only, and this Court having denied leave to 


appeal in forma pauperis on June 23, 1959 and for the transcript of 
trial. 
By Order of June 11, 1959, this Court appointed counsel to 


represent petitioner on appeal or to determine whether a substantial 
question of law exists in this case. 

In his Motion to withdraw as assigned Counsel dated July 3, 1959, 
Counsel stated: "This study has included review of the transcripts of 
both trials . . . after this study counsel is convinced that an appeal 
would be frivolous . . ." This Court on July 3, 1959 granted Counsel's 
motion to withdraw. 

By Order of July 3, 1959, this Court entered an Order denying 
petitioner leave to appeal in forma pauperis and for the transcript of 
trial. This Court's order of July 3, 1959 clearly states that counsel's 
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| 
motion for the transcript of trial was denied. See Counsel's Motion to 


withdraw as assigned Counsel. It is clear that counsel did not have the 
transcript of trial. Counsel did not interview the petitioner concerning 
the issues involved. | 

In Johnson v. United States, 352 U.S. 565, 77S. Ct. 550, 551, 

1 L. Ed. 2d 593 requires that in all cases of this sort the Court afford 
the petitioner "the aid of Counsel" unless he insists on being his own. 

It is evident that Counsel conceived his role to be that of an 
impartial arbiter rather than an advocate ina contested proceeding. 

The decision in Johnson requires more than disinterested advise 
to the Court. | 

If Counsel had accepted his role as an advocate, he would mve 
found the following questions involved for this Court's consideration: 

Questions Presented | 

1. Whether a retrial is permissible four years later on the same 
indictment, wherein the Appellate Court has held Counsel's failure to 
perfect the original direct appeal from the first trial, deprived the 
petitioner of direct appellate review, and allowed the direct appeal in 
forma pauperis, approximately three years later, the prior conviction 
having been reversed? | 

2. Whether the language in the Appellate Court's decision revers- 
ing the prior illegal conviction, reprimanding the District Court Judges 
and prosecutors, aroused so much prejudices as to deny petitioner his 
Constitutional right to a fair and impartial trial in a second trial? 

3. Whether Court appointed Counsel's negligences to offer no 
defense whatever, when there were several defenses, deprived peti- 
tioner of a trial and the effective assistance of Counsel ? 

4. Whether Court appointed Counsel's failure to offer no defense 
in a trial is equivalent to a guilty plea ? 

5. Whether Court appointed Counsel's belief that the government 
would not attempt a second trial after three-one-half years and after 
the Appellate Court's reversal of the prior illegal conviction, amounted 
to his negligences to prepare and offer the defense and deprived peti- 
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tioner of the effective assistance of counsel and a fair trial and denied 
due process of law? 

6. Whether Court appointed Counsel's failure to subpoena a 
requested document concerning the identification of petitioner by the 
complaintant witness for use on the trial, the same counsel having 
represented petitioner on his prior appeal and having argued this same 
issue before the Appeals Court in a memorandum after a thorough in- 
vestigation of the facts, showing the ineffectiveness of counsel in the 
original trial, amounted to his ineffectiveness and denied petitioner due 
process of law in the second trial? 

7. Whether counsel's failure to allow petitioner his constitutional 
right to testify, after his failure to subpoena the requested document, 
deprived him of his only defense left? 

8. Whether Court appointed Counsel's failure to cross examine 
the lone government witness deprived petitioner of a trial and rendered 
his service ineffective ? 

9. Whether the motion for new trial argued by trial counsel, 
wherein counsel admitted his negligences to cross examine the govern- 
ment witness, is sufficient proof of Counsel's representation ? 

10. Whether the Court erred in denying petitioner's pre-trial 
motion to suppress the lone testimony of the Complainant Witness's 
identification of petitioner seven hours after an illegal arrest without 


warrant or probable cause following an illegal detention for 19 1/2 hours, 


without being placed in a line-up? 

11. Whether the Court erred in refusing to instruct the jury upon 
their request for further instructions ? 

12. Whether the uncorroborative testimony of a government wit- 
ness is sufficient evidence to sustain a conviction of a felony? 

13. Whether the government's duty to establish the charge can be 
proven beyond a reasonable doubt on mere accusations by the Com- 
piaintant Witness ? 

14. Whether petitioner was placed in double jeopardy upon re- 
sentence, the resentence having commenced on the date it was imposed 


21 

and the time petitioner has already served on the invalid sentence does 
not diminish the new sentence ? | 

Wherefore, petitioner prays that this honorable Court reconsider 
his petition for leave to prosecute an appeal in forma pauperis, in the 
light of the aforesaid issues and allow the appeal in forma pauperis; 
That experienced counsel be appointed to represent petitioner on appeal, 
perferably, Mr. Edward Bennett Williams, Esq., 839 - 17th Street, N.W.: 
That the time for filing the record on appeal be extended to and includ- 
ing August 20, 1959 and that the transcript of trial be made a part of the 


record on appeal at the expense of the United States. 
Respectfully submitted, 
/s/ Harry C. Williams 
Petitioner, pro se 

[JURAT dated July 21, 1959] | 

[Certificate of Service] : 


[Filed August 6, 1959] 


ORDER 

Upon consideration of defendant's "petition for reconsideration for 
leave to prosecute appeal in forma pauperis and affidavit in support 
thereof" and it appearing that insofar as the issue of alleged ineffective 
assistance of counsel is concerned said issue is plainly frivolous, not 
made in good faith, and falls within the area of counsel's judgment and 
trial tactics, and it further appearing that insofar as the remaining issues 
sought to be raised on appeal are concerned said issues are likewise 
plainly frivolous and not made in good faith as that term has been con- 
strued in authoritative decisions and therefore it is this 6th day of 
August, 1959, | 

ORDERED, that the aforesaid petition be and is hereby denied. 

/s/ Davia A. Pine 


